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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO MODIFY JUDGMENT 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
The two motions (Lines 1 and 2) to modify the judgment to add AKAs for the plaintiff and the 
defendants is granted.  No other changes to the judgment are requested or allowed. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS. PTG CALL CENTER 
HEARING ON MOTION TO MODIFY JUDGMENT 
FILED BY KUNCHI WANG 
* TENTATIVE RULING: * 
 
See Line 1. 
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 3.  TIME:  9:00   CASE#: MSC16-02120 
CASE NAME: IBRAHIMI VS. WALGREEN CO. 
SPECIAL SET HEARING ON: COMPLIANCE AND STATUS HEARING 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 
The report of the settlement administrator does not address the questions posed by the Court in 
its last ruling.  Further, the low fraction of issued checks that were cashed appears anomalous.  
It is alarming because it suggests that there may be some problem that’s being overlooked, 
such as inadequate mailing addresses.  The Court has trouble understanding why over 5,000 
people, finding free money appearing in their mailboxes, wouldn’t say thanks and take the 
dough. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00685 
CASE NAME: OLIVER VS. THE DOW CHEMICAL CO. 
SPECIAL SET HEARING ON: FINAL APPROVAL 
SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
Counsel to appear.  The Court has received no updated report or information since the 
preliminary approval was ordered. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01559 
CASE NAME: ROMAN VS. ACCLAIM MOBILITY 
HEARING ON DEMURRER TO CROSS-COMPLAINT of PETERSON ANT-SAC LLC 
FILED BY TOTAL RENAL CARE, INC. 
* TENTATIVE RULING: * 
 
Cross-defendant Total Renal Care, Inc. (”TRC”) demurs to the cross-complaint of cross-
complainants Peterson and Peterson Ant-Sac LLC, referred to collectively as “Landlords”.  The 
demurrer is overruled.  TRC must file and serve its answer to the cross-complaint by 
December 13. 

BACKGROUND 

Landlords own business premises at 3100 Delta Fair Boulevard, Antioch.  TRC is a commercial 
tenant of Landlords at those premises, operating a dialysis center there. 

This case originated with a trip and fall accident in the parking area of the premises.  Plaintiff 
Sandra Roman, having received treatment at TRC, was being escorted from the TRC facility by 
a paratransit driver from Acclaim Mobility, LLC to a waiting vehicle.  The Acclaim driver stopped 
to chat with another person, instructing Roman to continue walking to the vehicle.  As plaintiff 
attempted to complete her walk unescorted, she alleges that she tripped over a wheel stop, fell, 
and sustained injuries. 
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Plaintiff Roman has sued only Acclaim and its driver.  She has not sued either Landlords or 
TRC.  Acclaim, however, cross-complained for indemnity and contribution, against TRC 
(originally mis-identified as Davita) and against Landlords (originally sued as Roe defendants).  
Acclaim’s cross-complaint against Landlords sounds in premises liability, alleging Landlords’ 
negligence with respect to the parking lot where the accident occurred. 

THE SUBJECT CROSS-COMPLAINT 

Landlords in turn filed the subject cross-complaint against TRC.  Landlords’ cross-complaint 
alleges three causes of action for: (1) Express Contractual Indemnity; (2) Equitable Indemnity, 
and (3) Breach of Contract. 

In the cross-complaint, Landlords assert their right to be defended and indemnified by TRC.  
The indemnification language states in pertinent part “Tenant shall indemnify and hold harmless 
Landlord against and from any and all claims arising from Tenant’s use of the premises or from 
the conduct of its business…or arising from any act or negligence of Tenant, or any officer, 
agent, employee, guest or invitee of Tenant…”  (Cross-complaint ¶ 11.)  TRC’s refusal to accept 
Landlords’ tender of defense forms the basis of the first and third causes of action for Express 
Contractual Indemnity and Breach of Contract.  The Breach of Contract cause of action is based 
also on Landlords’ allegation on information and belief that TRC breached the contract by failing 
to maintain comprehensive liability insurance and failing to notify its insurer of Acclaim’s cross 
complaint against Landlords.  (Cross-complaint ¶ 53.) 

INDEMNIFICATION, GENERALLY 

In Prince v. Pacific Gas & Electric Co. (2009) 45 Cal. 4th 1151, 1157-58, the California Supreme 
Court described the “Obligation of Indemnity” as follows:  

In general, indemnity refers to “the obligation resting on one party to make good 
a loss or damage another party has incurred.” (Rossmoor Sanitation, Inc. v. 
Pylon, Inc. (1975) 13 Cal.3d 622, 628.) Historically, the obligation of indemnity 
took three forms: (1) indemnity expressly provided for by contract (express 
indemnity); (2) indemnity implied from a contract not specifically mentioning 
indemnity (implied contractual indemnity); and (3) indemnity arising from the 
equities of particular circumstances (traditional equitable indemnity). (citation). 

…we now recognize there are only two basic types of indemnity: express 
indemnity and equitable indemnity. (See Bay Development, Ltd. v. Superior Court 
(1990) 50 Cal.3d 1012, 1029–1030 & fn. 10 (Bay Development).) Though not 
extinguished, implied contractual indemnity is now viewed simply as “a form of 
equitable indemnity.” (Id. at p. 1029; see E. L. White, Inc. v. City of Huntington 
Beach (1978) 21 Cal.3d 497, 506–507 (E. L. White).) 

Express indemnity refers to an obligation that arises “‘by virtue of express 
contractual language establishing a duty in one party to save another harmless 
upon the occurrence of specified circumstances.’” (Bay Development, supra, 50 
Cal.3d at p. 1029.) Express indemnity generally is not subject to equitable 
considerations or a joint legal obligation to the injured party; rather, it is enforced 
in accordance with the terms of the contracting parties’ agreement. (citation) In 
the context of noninsurance indemnity agreements, if a party seeks to be 
indemnified for its own active negligence, or regardless of the indemnitor's fault, 
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the contractual language on the point “must be particularly clear and explicit, and 
will be construed strictly against the indemnitee.” (Crawford v. Weather Shield 
Mfg. Inc. (2008) 44 Cal.4th 541, 552; see also E. L. White, supra, 21 Cal.3d at p. 
507.) In this sense, express indemnity allows contracting parties “great freedom 
to allocate [indemnification] responsibilities as they see fit,” and to agree to 
“protections beyond those afforded by the doctrines of implied or equitable 
indemnity.” (Crawford v. Weather Shield Mfg. Inc., supra, 44 Cal.4th at pp. 551–
552.)  

THE SECOND AND THIRD CAUSES OF ACTION 

Although the demurrer is nominally asserted against the entire cross-complaint, it includes no 
substantive discussion of either the second or the third causes of action.  There may be 
arguments to make against the implied indemnity claim, but TRC has not made them on this 
demurrer.  Further, as Landlords point out, the breach-of-contract claim rests in part on the 
allegation that TRC failed to obtain insurance as required in the lease.  TRC ignores that 
allegation and argument entirely.  Accordingly, the demurrer to these two causes of action is 
overruled because TRC doesn’t substantively articulate any demurrer to them. 

THE FIRST CAUSE OF ACTION 

Most of the parties’ briefing is devoted to the claim for express indemnification, and hence to the 
proper construction of the language of the lease’s indemnification provision.  But here, too, 
TRC’s discussion incompletely accounts for all the language invoked in the cause of action. 

TRC’s basic argument (articulated somewhat more clearly in its reply than in its original brief) is 
straightforward.  The only party suing Landlords is Acclaim; and the only cause of action 
Acclaim is asserting against Landlords is premises liability, on the basis of Landlords’ alleged 
negligence.  Hence, TRC reasons, Landlords cannot be liable in the case unless they are 
determined to be guilty of negligence.  But the indemnification provision directly addresses 
Landlords’ negligence, stating that “Tenant … hereby assumes all risk of damage to property or 
injury to persons in, upon or about the Premises, from any cause other than Landlord’s 
negligence” (emphasis added). 

TRC also points to Morlin Asset Management LP v. Murachanian (2016) 2 Cal.App.5th 184.  
Like this case, it involved a landlord seeking contractual indemnification from a commercial 
tenant for a suit about an injury occurring in a common area.  The indemnification clause 
required the tenant to indemnify and defend the landlord against claims “arising out of, involving 
or in connection with, the use and/or occupancy of the Premises by the Lessee”.  Id. at 188.  
The court affirmed summary judgment for the tenant, holding that an accident to a rug cleaner 
hired by the tenant, but occurring when the cleaner slipped on the common-area stairs, did not 
arise out of the tenant’s use and occupancy of the premises. 

There are several differences between Morlin and this case.  For one thing, summary judgment 

and demurrer are governed by different rules about how far a court can go in construing contract 

language.  At the demurrer stage, when there is no way of knowing whether there might be 

parol evidence, the rule is that a general demurrer “admits not only the contents of the 

instrument but also any pleaded meaning to which the instrument is reasonably susceptible.”  

(Aragon-Haas v. Family Security Ins. Services, Inc. (1991) 231 Cal.App.3d 232, 239.)  In 

Aragon-Haas, the court said that “‘[s]o long as the pleading does not place a clearly erroneous 
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construction upon the provisions of the contract, in passing upon the sufficiency of the 

complaint, we must accept as correct plaintiff’s allegations as to the meaning of the agreement.’”  

(Id. at 239.)  In other words, unless the contractual language is so patently unambiguous that 

the Court could not conceive of any parol evidence being admissible in support of a contrary 

interpretation, the Court must overrule the demurrer and leave the construction issue to a later 

procedural juncture. 

The contract language is not identical either.  Landlords point out that the contract in Morlin did 
not include the language used here, “claims arising from Tenant’s use of the premises or from 
the conduct of its business”.  But it is not obvious that “conduct of [the tenant’s] business” (the 
language in this case) is broader or more ambiguous than “use and/or occupancy of the 
Premises” by the tenant (the language in Morlin).  Moreover, the provision in Morlin did not 
include the language TRC relies on here expressly addressing the landlord’s own negligence.  
The latter language, however, does not appear in the first part of the paragraph, addressing the 
scope of the indemnification (i.e., claims to be asserted by the landlord against the tenant); it 
appears at the end of the paragraph, addressing the scope of claims that the tenant might 
assert against the landlord. 

The Court is skeptical that it could resolve these constructional issues definitively at the 
demurrer stage.  Fortunately it doesn’t have to, for there is a far more direct path to overruling 
the demurrer, even if TRC’s arguments about “conduct of the business” and landlord’s 
negligence are correct.  TRC’s argument simply ignores a substantial part of Landlords’ claim.  
The indemnification language requires TRC to indemnify Landlords as to any claim “arising from 
any act or negligence of … any … invitee of Tenant”.  As TRC doesn’t deny, that at least 
potentially means Acclaim.  It appears to be common cause between these two defendants that 
if anyone was really to blame for Roman’s injuries, it was Acclaim and Acclaim’s driver.  And 
while it may be true that Landlords can’t be liable here unless they were negligent, that doesn’t 
cover TRC’s entire duty, which is not only to indemnify but also to defend.  Thus, taking one not-
improbable scenario for the outcome of the case – if it is found that Acclaim was negligent and 
Landlords were not, then Landlords would have been required to defend themselves against a 
claim arising from an invitee’s negligence.  This language would appear to cover that theory of 
liability directly.  The Court need not speculate at this juncture about how the language would 
apply on other possible outcome scenarios. 

Finally, the Court also notes that the cross-complaint does not comply with CRC 3.1110(f) and 
Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and 
comply with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
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 6.  TIME:  9:00   CASE#: MSC17-02539 
CASE NAME: MANCHENO VS. BANIQUED 
HEARING ON MOTION TO STRIKE PLAINTIFF'S 1st Amended COMPLAINT 
FILED BY BRIAN BANIQUED, et al. 
* TENTATIVE RULING: * 
 
Defendants Brian Baniqued and related entities bring this anti-SLAPP motion against plaintiff’s 

first amended complaint (FAC).  The motion is granted in part.  The Court strikes ¶ 17 of the 

first amended complaint.  It does not strike any causes of action, however. 

Background 

Since early 2011, Plaintiff Juan Mancheno and Defendants had business relationships in the 

Real Estate and Mortgage Industry, and worked with one another in the construction, 

rehabilitation, and sales of properties in the Greater Bay Area.  Mancheno and Defendant Brian 

Baniqued were partners and co-owners of real estate franchise entitled Century 21 Pinnacle. 

Plaintiff alleged in the original complaint that defendants conspired to provide falsified/ 

forged/manipulated documents and false testimony to the FBI, in an effort to spur an 

investigation of plaintiff for mortgage fraud, wire fraud, and money laundering.  In January 2013 

the FBI raided plaintiff’s offices, his residence, and his bookkeeper’s residence.  Plaintiff alleged 

that Defendants Brian Baniqued, Ali Davoudi, and Elizabeth Davoudi conspired to contact the 

television networks so that the media could be on site and ready during the FBI raid. 

Defendants brought an anti-SLAPP motion against the original complaint.  The Court denied the 

motion in part, holding that most of the wrongful acts alleged in the complaint did not concern 

protected activity.  The Court granted the motion, however, with respect to plaintiff’s allegations 

that plaintiffs made false reports of criminal activity to the FBI.  It held, first, that reporting 

alleged crimes to law enforcement officials constitutes protected activity; and second, that 

plaintiff could show no probability of success on the merits because under established 

precedent, such reports were privileged against tort liability by Civil Code § 47, even if the 

reports were false. 

The Scope of the Present Motion 

Defendants’ present motion focuses on a single paragraph of the FAC, paragraph 17.  That 

paragraph addresses, not the reports to the FBI as such, but defendants’ alleged acts of 

arranging for press coverage of the FBI’s raid of plaintiff’s offices: 

Mancheno is informed and believes, and thereon alleges[,] not as part of 

communications with law enforcement but solely to harm Mancheno[,] 

Defendants … conspired to contact the Television networks so that the 

Defendants [sic] could be on site and ready during a raid of January 16, 2013, 

and did directly cause Mancheno and his Company Quality Lending Services, 

Inc. dba Pinnacle Realtors, to be defamed by being put on the nightly news 

across several Television networks, internet posting by news media, and several 
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other forms of media, all which [sic] had damaging effects upon Mancheno, his 

business, his agents and employees. 

Defendants also seek to strike four of the FAC’s five causes of action, on the basis that they rest 

solely on ¶ 17’s allegations about press coverage of the FBI raid.  That is patently not so, 

however.  Indeed, given that both the press contacts and the resulting harm to plaintiff are 

alleged to have been done intentionally, this allegation would seem to be categorically irrelevant 

to the two negligence-based causes of action.  As for the other two (intentional interference with 

prospective economic relations, and intentional infliction of emotional distress), they rest on 

more than just ¶ 17; in particular, they rest on the allegations of defamation by other means, 

which defendants do not assert to be protected activity.  Accordingly, the Court will not entertain 

the request to strike these causes of action as such. 

The Court’s prior ruling did say that it was striking not only the allegations of reports to the FBI, 

but also the allegations of contacting the media.  On reflection, however, the prior ruling did not 

discuss or analyze the latter to any substantive degree.  Those allegations are distinct and raise 

different issues. 

The anti-SLAPP statute does allow for a motion to strike discrete allegations concerning 

protected activity, even if those allegations are mixed in particular pleaded causes of action with 

other allegations of non-protected activity.  The protected-activity allegations, however, must be 

part of the basis of a claim for relief, rather than merely incidental or contextual.  (Baral v. 

Schnitt (2016) 1 Cal.5th 376.  Here, it is not contended that the allegations of ¶ 17 are merely 

incidental or contextual. 

Protected Activity 

Defendants argue that the allegations that they contact the television networks to ensure 

coverage of FBI raid concern protected activity.  The anti-SLAPP statute protects “any other 

conduct in furtherance of the exercise of the constitutional right of petition or the constitutional 

right of free speech in connection with a public issue or an issue of public interest.” 

Here, defendants’ alleged conduct in contacting the media regarding the FBI raid is protected 

activity, as it was conduct in the furtherance of defendants’ constitutional right of free speech in 

connection with an issue of public interest.  The FBI investigation of plaintiff’s mortgage fraud 

wire fraud, and money laundering, was a matter of public interest as plaintiff alleged his 

business activities involved members of the Greater Bay Area Community.  “The definition of 

‘public interest’ within the meaning of the anti-SLAPP statute has been broadly construed to 

include not only governmental matters, but also private conduct that impacts a broad segment of 

society and/or that affects a community in a manner similar to that of a governmental entity.”  

(Du Charme v. International Brotherhood of Electrical Workers (2003) 110 Cal.App.4th 107, 

115.) 

Plaintiff, in opposing this, points to the Court’s prior holdings concerning statements allegedly 

made in a CCAR hearing.  Plaintiff alleged that in 2017, in a private administrative hearing held 

by a realty industry organization, defendants repeated the same false allegations they made to 
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the FBI in 2012 or 2013.  Defendants sought to bring these allegations within their anti-SLAPP 

motion by characterizing the repetitions as “in connection with” the FBI’s investigation.  The 

Court rejected the argument, concluding that 2017 repetitions bore no plausible connection to a 

2013 investigation. 

The same logic does not apply here, however.  Defendants do not argue that their alleged 

contacting of the press is protected because it was “in connection with” the FBI investigation; 

they argue more directly that contacting the press about a matter of public concern is protected 

activity in its own right.  Defendants are correct.  Even if there had been no FBI investigation, if 

defendants had simply contacted the press to get them to investigate plaintiff’s alleged crimes, 

that would be protected activity. 

Probability of Success on the Merits 

Baral’s holding, allowing an anti-SLAPP attack on discrete allegations, raises a thorny follow-on 

issue of how one should go about assessing probability of success on the merits as to discrete 

factual allegations as opposed to whole causes of action.  Baral commented only very generally 

on the topic: 

If the court determines that relief is sought based on allegations arising from 

activity protected by the statute, the second step is reached. There, the burden 

shifts to the plaintiff to demonstrate that each challenged claim based on 

protected activity is legally sufficient and factually substantiated. The court, 

without resolving evidentiary conflicts, must determine whether the plaintiff's 

showing, if accepted by the trier of fact, would be sufficient to sustain a favorable 

judgment. If not, the claim is stricken. Allegations of protected activity supporting 

the stricken claim are eliminated from the complaint, unless they also support a 

distinct claim on which the plaintiff has shown a probability of prevailing. 

1 Cal.5th at 396.  The Court has found no subsequent case law shedding much light on the 

point. 

It would appear that when the challenged material is only a single discrete allegation rather than 

an entire cause of action or complaint, the focus must be on the merits, so to speak, of that 

individual allegation.  Does that allegation, as alleged, state a fact that provides legal support to 

a cause of action also resting on other allegations?  And if so, has the plaintiff carried his burden 

of showing factual support for the truth of the allegation? 

Defendants having shown that ¶ 17 alleges protected activity, the burden shifts to plaintiff to 

demonstrate the probability of his success in resting his claims on that allegation.  Baral 

describes this as a summary-judgment-like procedure: 

The court does not weigh evidence or resolve conflicting factual claims. Its 

inquiry is limited to whether the plaintiff has stated a legally sufficient claim and 

made a prima facie factual showing sufficient to sustain a favorable judgment. It 
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accepts the plaintiff's evidence as true, and evaluates the defendant's showing 

only to determine if it defeats the plaintiff's claim as a matter of law.  

1 Cal.5th at 384-85. 

Plaintiff, however, presents no evidence at all in support of his allegation.  That is a fatal 

omission, because it is his burden and he doesn’t carry it. 

Leaving aside for a moment the absence of actual evidence, the Court has little difficulty in 

accepting the proposition that if defendants arranged for press coverage of the FBI raid, they 

may well have been acting intentionally to harm plaintiff and his business in various ways.  Such 

an action, however, would not be actionable (alone or in combination with other actions) unless 

defendants were also acting in the knowledge that the FBI’s raid was itself based on false 

accusations.  Indeed, ¶ 17 characterizes the harm resulting from the press coverage as plaintiff 

and his business being “defamed” by the press coverage.  But one is not literally defamed by 

press reports that one is being investigated by the FBI, assuming that that is true.  If there is any 

“defamation” involved, it would be the implication the viewing public might draw, that one is 

guilty or crooked.  If defendants brought about the FBI investigation by making knowingly false 

claims, and then arranged for the press coverage, at least an argument could be made that they 

were thereby causing defamation of plaintiff by throwing public suspicion on him.  But 

necessarily, if the reports to the FBI were true (or if they were reasonably thought to be true), 

there was no “defamation”. 

And that’s where plaintiff’s failure of proof kills his case.  He offers not even his own declaration, 

let alone any other supporting evidence, that the reports to the FBI were false, or knowingly 

false.  The Court understands that, having previously been told he couldn’t include allegations of 

false reports to the FBI, plaintiff may have been scared off from adducing such allegations in 

opposition to the present motion.  But then, plaintiff had also previously been told he couldn’t 

include allegations about the press coverage of the FBI raid, and he included them in the FAC 

anyway.  He had to think through the substance of what he was alleging:  His allegations in ¶ 17 

about the press coverage could not support any tort claims unless the reports to the FBI were 

false.  Perhaps that’s why the Court got it right the first time in saying that plaintiff should not 

include allegations about the press coverage.  But be that as it may, the fact remains that with 

no evidence of the falsity of the FBI reports, there is no actionable substance to ¶ 17’s 

allegations of arranging press coverage of the raid. 

Attorney’s Fees 

Code of Civil Procedure § 425.16(c)(1) says that “a prevailing defendant on a special motion to 

strike shall be entitled to recover his or her attorney’s fees and costs.”  “[A]ny SLAPP defendant 

who brings a successful motion to strike is entitled to mandatory attorney fees.” (Ketchum v. 

Moses (2001) 24 Cal.4th 1122, 1131.) 

Defendants’ motion does not succeed as far as it seeks to succeed.  It fails in the effort to knock 

out most of plaintiff’s causes of action.  But in striking ¶ 17, it achieves the goal of removing from 

the case altogether any issues about the 2012-13 dealings with the FBI, including press 
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coverage of the raid.  That is a solid and significant gain by the defense in limiting the scope of 

plaintiff’s case. 

Defendants request $3900 for attorney’s fees.  The request is reasonable, and it is granted. 

Case Management 

There is no CMC calendared in this case.  It is set for CMC on March 20, 2020 at 8:30 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC18-00322 
CASE NAME: AMIRI VS. HAIDARIAN 
HEARING ON APPLICATION FOR WRIT OF POSSESSION OF REAL PROPERTY 
( PER EX PARTE ORDER FILED 11-01-19 ) 
* TENTATIVE RULING: * 
 
The Referee’s application for a writ of possession is granted. 
 
It appears from the Referee’s brief that he may be working off of an inaccurate copy of the 
Court’s interlocutory judgment.  As that judgment was actually signed on September 23, the 
language requiring defendant to vacate within 20 days was stricken out, and replaced by 
language (in what appears to be Mr. Beaver’s handwriting) giving the Referee more flexibility, to 
the effect that the Referee will determine occupancy pending sale and may direct defendant to 
vacate.  Nevertheless, the supporting declaration shows numerous ways in which it may be 
fairly said that the Referee has directed defendant to vacate the premises.  He is in violation of 
the Court’s orders in not doing so. 
 
The Court has received and reviewed defendant’s filing concerning asserted hardship.  He does 
not attest, however, to any particular efforts he has made to find other housing since he was 
directed to vacate, and his history of conduct in this case has not been encouraging. 
 
The Court has also received plaintiff’s belatedly filed statement.  Insofar as it requests any 
monetary orders, however, it is both late (because defendant is given no opportunity to respond 
to it); and premature (because this isn’t even plaintiff’s motion – and if it were, any request for a 
money award should have been made in the original motion).  The time for allocation of fees, 
consideration of rental value, and so on will come in the future. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00717 
CASE NAME: O'BRIEN VS. JARRARD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JIM BLYTHE 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer filed by Defendant Jim Blythe dba Discount Tire Company, who 
was added to the case through a Doe amendment on August 19, 2019.  The demurrer is 
sustained with leave to amend.  An amended complaint may be filed and served by 
December 13.  If none is filed, the case will be dismissed against this defendant. 
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This is a personal injury case arising out of an automobile accident.  Plaintiff alleges that he was 
struck by a vehicle being operated by Defendant Jarrard while walking.  Complaint at ¶ 14.  He 
alleges that the subject sidewalk area where he was struck was owned and controlled by 
Defendant County.  Id. at ¶¶ 15, 16.  The Complaint alleges causes of action for (1) negligence, 
(2) premises liability, and (3) dangerous condition of public property. 

This case raises a recurring problem with California’s Doe amendment practice – but one that 
ought to be handled in meet-and-confer.  Once in awhile a complaint actually makes identifiable 
allegations against a Doe defendant (along the lines of “Doe 1 was driving the third vehicle but 
his identity hasn’t been ascertained yet”).  That, however, is rare.  Greatly more common is the 
practice, used here, of including a rote recitation that there exist Doe defendants numbers 1 
through X, with no operative allegations at all against any Does or any identification of who they 
might be or how they might relate to the case.  When a Doe defendant is then brought in by a 
Doe amendment, the result is a complaint that on its face is transparently demurrable as against 
the Doe.  At best it might be argued that the complaint makes various allegations against 
“defendants” and the Doe is one of them.  Even on that basis, though, the complaint is 
demurrable at least for uncertainty. 

What should happen is that when the plaintiff identifies a potential new defendant he wants to 
sue, he should seek to file an amended complaint (by stipulation or by leave of court) to make 
his allegations against the new defendant.  Failing that, when the Doe defendant’s counsel calls 
up to meet and confer, the plaintiff’s attorney should acknowledge demurrability and propose to 
amend.  When (as here) neither of those things occur, the inevitable result is an order sustaining 
a demurrer that ought not have been necessary to start with. 

Uncertainty is a disfavored ground for demurring to a complaint.  (See, e.g., Khoury v. Maly’s of 

California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (Rutter 

Group 2011) § 7:84, p. 7(l)-39.)  A demurrer for uncertainty generally will be sustained only 

when the complaint is such that the defendant cannot even determine what it must respond to.  

(Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.)  When a defendant is 

added only by a Doe amendment to a complaint that makes only a ritualistic and generic Doe 

allegation, however, that is a clear case for sustaining the demurrer on grounds of uncertainty. 

It appears that the underlying problem may be some factual uncertainty about whether the Doe 

defendant did or didn’t own the vehicle at the time of the accident.  The Court suggests that that 

is a point the attorneys ought to be able to talk through before any amendments need to be filed. 

  

 9.  TIME:  9:00   CASE#: MSC19-00382 
CASE NAME: REPSTAD VS. MONSON 
HEARING ON MOTION FOR TRIAL PREFERENCE PURSUANT TO CCP 36 
FILED BY VICTOR REPSTAD, MIRIAM REPSTAD 
* TENTATIVE RULING: * 
 
This was handled at a recent CMC. 
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10.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JULIE A. ROWE 
* TENTATIVE RULING: * 
 
Defendant Julie A. Rowe files what she captions as a demurrer.  The Court treats it as a motion 

for judgment on the pleadings (MJOP).  Under either caption, it is denied. 

There are several serious problems with this demurrer.  The Court will point them out, but then 

skip over the preliminary issues to get to the substance of the motion. 

First:  Defendant has already filed an answer to the complaint.  (In its previous ruling the Court 

said it couldn’t find one in the file, but the electronic docket shows it was filed and it has since 

been placed in the Court’s file.)  A defendant who has already answered is not then allowed to 

demur. 

This is admittedly only a matter of labeling.  An MJOP serves essentially the same purpose as a 

demurrer, namely to test the legal sufficiency of the complaint’s allegations; and it may be filed 

after answering.  The Court therefore treats this as an MJOP.  The result is the same as if it 

were properly a demurrer. 

Second:  Whether filing a demurrer or an MJOP, a defendant is required to meet and confer 

with the plaintiff before filing as to what she thinks are the defects in the complaint.  Code of 

Civil Procedure §§ 430.41(demurrer), 439 (MJOP).  Defendant’s excuse for skipping this step is 

that she is a pro per party facing an attorney.  But (1) the requirement is mandatory, not 

optional; (2) there is no exception for pro per parties; (3) the alternative to having to confront an 

attorney outside of court is having to confront the attorney in court; and (4) while a pro per party 

certainly is not required to accept the correctness of anything an opposing attorney tells her, it is 

nonetheless true that an opposing attorney can give helpful guidance by pointing out to the pro 

per party the flaws in the latter’s procedural approach to the case. 

Third:  Leaving aside those procedural points and getting to the substance of the motion:  The 

basic problem with this motion is the same as with defendant’s previous “motion to dismiss”.  As 

the Court said in denying that motion:  “The motion cursorily recites legal conclusions about why 

defendant thinks the complaint’s allegations are false or defendant has defenses to it, 

apparently simply asking the Court to take defendant’s word for it that the case is 

unmeritorious.”  That is just not how the legal system works. 

Neither a demurrer nor an MJOP is a proper means of testing the truth or falsity of a complaint’s 
allegations.  Rather, a demurrer or MJOP tests the legal sufficiency of the allegations.  For the 
purpose of testing the sufficiency of the cause of action, the demurrer admits the truth of all 
material facts properly pleaded.  (See Aubry v. Tri-City Hospital District (1992) 2 Cal.4th 962, 
966-967; Serrano v. Priest (1971) 5 Cal.3d 584, 591.)  The demurrer or MJOP then asks:  
Assuming the allegations are true, do they state a legally viable claim?  “A demurrer challenges 
only the legal sufficiency of the complaint, not the truth or the accuracy of its factual allegations 
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or the plaintiff’s ability to prove those allegations.”  Assurance Co. v. Haven (1995) 32 
Cal.App.4th 78, 82. 

Yet as with her motion to dismiss, defendant does not address the legal sufficiency of the 

allegations.  Instead, this motion rests on vehement – but conclusory – assertions that the 

allegations are false, and/or that the claims are defeated by other facts not stated in the 

complaint.  This just can’t be done by means of a demurrer or MJOP.  No doubt the time will 

come for plaintiff to have to prove the truth of his allegations.  But that time is not now; and 

defendant cannot expect to win the case just by telling the Court on paper that plaintiff’s facts 

are untrue.   

  

11.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED PLEADING TO DEMURRER 
FILED BY JULIE A. ROWE 
* TENTATIVE RULING: * 
 
Defendant’s Motion for Leave to File Amended Pleading to the Demurrer is moot.  Defendant 

filed a demurrer on October 7, 2019.  Defendant filed an “amended” Demurrer on October 18, 

2019. 

  

12.  TIME: 10:00   CASE#: MSC17-00009 
CASE NAME: SIMENTAL VS. TULIK 
JURY TRIAL - LONG CAUSE / 15 DAY(S) 
* TENTATIVE RULING: * 
 
This case has reportedly been settled in its entirety.  (Thank you.) 
 

 

 


